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GENE CARTER, District Judge
MEMORANDUM OF DECI SI ON AND ORDER

The Court now has before it four notions for summary
j udgnent: Defendants' Mtion for Summary Judgment agai nst
Kat hl een and G egg Bul | ock (Docket No. 3); Plaintiffs Kathleen
and Gregg Bull ock, and Robin and Stephen St. Jean's Mdtion for
Partial Summary Judgnent on Defendants' fifth affirmative defense
(Docket No. 9); Defendants' Mtion for Partial Summary Judgment
(Docket No. 19); Plaintiffs' Mtion for Partial Sunmary Judgnent
on Defendants' Remaining Affirmative Defenses (Docket Nos. 29 and
30). The parties contest a nunber of facts in the record. After
reviewi ng the depositions, deposition exhibits, affidavits, and
pl eadings on file, the Court concludes that none of the parties’
factual disputes is material to the resolution of this case. The

Court will deal with each notion in turn.



|. FACTS

The Mai ne Bureau of Consuner Credit Protection is
responsi bl e for adm nistering and enforcing the provisions of the
Mai ne Consuner Credit Code. 9-A MR S A 8 1-101 et seqg. 1In
1991, Racal Mortgage, Inc. ("Racal") registered with the Mi ne
Bureau of Consuner Credit Protection as a Credit Services
Organi zation ("CSO'). M Kilbreth Dep. at 28. Racal's
registration to do business as a CSO in Maine was renewed each
year through 1994. M Kilbreth Dep. at 20.

In Cctober 1991, Racal was notified by the Mai ne Bureau of
Consuner Credit Protection that an advertisenent it had placed in

the Portland Press Herald noting that it was an "Equal Housing

Lender" appeared to indicate "that [it] was a | ender rather than
an arranger [of credit] for these loans.” M Kilbreth Dep. at
86; Dep. Ex. 11. Racal responded to this notice in a letter
dated COctober 28, 1991, and acknow edged that it "nust elimnate
the ' Equal Housing Lender' logo and, in lieu of this, add a line
saying 'Racal Mortgage is a Maine licensed Credit Services
Organi zation.'" M Kilbreth Dep. Ex. 10.

I n Novenber 1991, Racal underwent its first examnation in
Mai ne by Conni e Berthi aune, an exam ner fromthe Bureau of
Consunmer Credit Protection. Berthiaune Dep. at 25. At the
concl usi on of the exam nation, no violations of the Consuner
Credit Code were found. On January 10, 1992, the Bureau of
Consunmer Credit Protection sent a |letter to Racal pointing out

that it is not a licensed | ender and, therefore, that it was



| nappropriate for Racal to list itself with other |icensed
| enders or supervised financial organizations under the "Local
Mort gage Rates” columm in the | ocal paper. M Kilbreth Dep. at
50; Dep. Ex. 3. Racal responded to this inquiry with its own
| etter of January 23, 1992, in which, anong other things, it
agreed to discontinue its listing of rates under the Local
Mortgage Rates colum. M Kilbreth Dep. at 82-84; Dep. Ex. 8.
On April 30, 1992, Plaintiffs G egg and Kat hl een Bul | ock
executed and delivered to Racal a pronissory note and a nortgage
deed on their residence in Auburn, Maine.®' The Bullock |oan
transaction, wth Racal as the "lender," was the first such
transaction ever entered into by Racal in Maine. Laurier V.
Kilbreth Dec. 1 6. On July 30, 1992, Plaintiff Bruce Goul ette
executed and delivered to Racal a pronissory note and a nortgage
deed on his residence in Turner, Maine. Coulette Aff. 1 2-3.
On Septenber 21, 1992, Plaintiffs Robin and Stephen St. Jean
executed and delivered to Racal a pronissory note and a nortgage
deed on their residence in Auburn, Maine.? Al of these |oans

were for the purpose of financing or refinancing Plaintiffs’

'The nortgage deed was recorded in the Androscoggin County
Regi stry of Deeds in Book 2841, Page 191, and assigned to
Chem cal pursuant to assignnments recorded in Book 2841, Page 204,
and Book 3444, Page 168. This nortgage deed was further assigned
by Chemical to CE Capital pursuant to an assignnment recorded in
Book 3444, Page 169. Conplaint T 10.

’The nortgage deed was recorded in the Androscoggin County
Regi stry of Deeds in Book 2920, Page 328, and assigned to
Chem cal pursuant to an assignnent recorded in Book 2923, Page
133. Conplaint § 9.



resi dences.

At the tine the loans to Plaintiffs closed, Racal was
registered as a CSOin Maine. L. Kilbreth Dec. 1 4, M Kilbreth
Dep. at 28. During the sane tine frane, Racal also held various
nortgage | ender and/or | oan broker licenses in the state of New
Hanpshire and Commonweal th of Massachusetts.® M Kilbreth Dep.
at 96-101; Dep. Ex. 16-21. The loans from Racal to Plaintiffs
were "table funded;" that is, Chem cal Residential Mrtgage
Corporation ("Chemcal") provided all of the funds to be | oaned
to Plaintiffs and the | oans were, immediately after cl osing,
assigned to Chemical. M Kilbreth Dep. at 50; L. Kilbreth Dec.
1 5; Cassell Dep. at 25-26. It is not disputed that after the
cl osing, Chem cal undertook the obligation to service the | oans

and to collect any anounts due fromthe borrowers. * Racal had

]'n 1991 and in subsequent years, Racal obtained the
followng licenses fromthe State of New Hanpshire: the First
Mort gage Banker |icense; Broker |icense; and Second Mrtgage
Banker license. M Kilbreth Dep. at 96-98; Dep. Exs. 16, 17. As
of no later than January 1992, Racal had al so obtained a |icense
as a nortgage broker for the Comonweal th of Massachusetts. M
Kil breth Dep. 98; Dep. Exs. 18-20. 1In Racal's Application of
Forei gn Corporation for Authority to do Business in the State of
Mai ne, Racal indicated that it is authorized both to engage in
| endi ng of nmoney and to solicit nortgage | oans in New Hanpshire.
M Kilbreth Dep. at 92; Dep. Ex. 13. In its "First Mrtgage
Banker/Broker Annual Report"™ filed in New Hanpshire for the
peri od endi ng Decenber 31, 1993, Racal reported that of the 35
New Hanpshire | oans, all were first nortgage | oans "made" by
Racal -- and vice versa, that none were "brokered" by Racal. M
Kil breth Dep. at 105; Dep. Ex. 25.

“The record indicates that at |east Goulette was aware that
the loan from Racal was being sold imediately to Chemical. In
that regard, Goulette received a "Loan Sale Notice" at the |oan
closing indicating that Racal was selling the |loan to Chem cal.

(continued...)



never engaged in this type of transaction during 1991 or anytine
prior to 1991. Kilbreth Dec. 1 6. Racal had previously arranged
t abl e-funded |l oans in which it closed |oans not in its own nane
but in the nane of a investor, such as Chemical. M Kilbreth

Dep. 51.

[1. DI SCUSSI ON

The Court of Appeals for the First Crcuit has recently
expl ai ned once agai n the workings and purposes of the summary
j udgnent procedure:

Summary judgnment has a special niche in
civil litigation. 1Its "role is to pierce the
boi | erpl ate of the pleadings and assay the
parties' proof in order to determ ne whether
trial is actually required.” Wnne v. Tufts
Univ. Sch. of Med., 976 F.2d 791, 794 (1st
Cr. 1992), cert. denied, 113 S. C. 1845
(1993). The device allows courts and
litigants to avoid full-blown trials in
unwi nnabl e cases, thus conserving the
parties' tinme and noney, and permtting
courts to husband scarce judicial resources.

A court may grant summary judgnent "if
t he pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,
together wwth the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnment as a matter of l[aw "
Fed. R Cv. P. 56(c).

Once a properly docunented notion has
engaged the gears of Rule 56, the party to
whom the notion is directed can shut down the
machi nery only by showing that a trialworthy
| ssue exists. See National Anusenents [v.

*(...continued)

CGoulette Aff. 9 4.



Town of Dedham, 43 F.3d [731,] 735 [(1st
Cr. 1995)]. As to issues on which the
sumrary judgnent target bears the ultimte
burden of proof, she cannot rely on an
absence of conpetent evidence, but nust
affirmatively point to specific facts that
denonstrate the existence of an authentic

di spute. See Garside [v. Osco Drug. Inc.],
895 F.2d [46,] 48 [(1st. GCir. 1990)]. Not
every factual dispute is sufficient to thwart
sumrary judgnent; the contested fact nust be
"material” and the dispute over it nust be
"genuine." In this regard, "material" neans
that a contested fact has the potential to
change the outconme of the suit under the
governing law if the dispute over it is

resol ved favorably to the nonnovant. See
[United States v.] One Parcel [of Real
Property with Buildings], 960 F.2d [200,] 204
[(1st Cr. 1992)]. By like token, "genuine"
means that "the evidence about the fact is
such that a reasonable jury could resolve the
point in favor of the nonnoving party

. N e

When all is said and done, the trial
court must "view the entire record in the
| i ght nost hospitable to the party opposing
sumrmary judgnent, indulging all reasonable
inferences in that party's favor," Giggs-
Ryan [v. Smith], 904 F.2d [112,] 115 [(1st
Cr. 1990)], but paying no heed to
"conclusory all egations, inprobable
i nferences, [or] unsupported specul ation,"
Medi na- Munoz [v. R J. Reynolds Tobacco Co.],
896 F.2d [5,] 8 [(1st Cir. 1990)]. |If no
genui ne issue of material fact energes, then
the notion for sunmary judgnent may be
gr ant ed.

. . . [Tl he summary judgnent standard
requires the trial court to nmake an
essentially legal determ nation rather than
to engage in differential factfinding .

McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 314-15 (1st

Cr. 1995).



A. dains of Kathleen and G eqq Bull ock

The Court will first address Defendants' Motion for Summary
Judgnent agai nst Kat hl een and Gregg Bul | ock (Docket No. 3).
Def endants nove for summary judgnment agai nst the Bull ocks,
argui ng that Racal was not a "creditor” within the nmeani ng of
Article 9 of the Maine Consuner Credit Code when it |lent noney to
the Bull ocks and, thus, that it was not subject to the licensure
requi rements of the Code. The Bull ocks di sagree, arguing that
because Racal |ent noney nore than five tines during the 1992
cal ender year, it is subject to the Code's |icensure standards.
The Bull ock | oan was the first ever made by Racal as a
| ender in Maine. Although Racal was |licensed as a CSO at the
time of the loan (and not as a supervised lender), it did not
viol ate the Maine Consuner Credit Code in the course of the
Bul l ock | oan transaction. Section 9-101 establishes the scope of
transacti ons governed by the requirenents of Article 9. That
section specifically provides that Article 9 "applies to all

consumer credit transactions made by creditors that are not

supervi sed financial organizations, that are secured by a first
lien nortgage on real estate.” 9-A MR S. A 8 9-101 (enphasis
added). The requirenents of Article 9, therefore, apply only to
"creditors,"” as that termis defined by the Code. Racal relies
on the Code, which defines "creditor,” in part, as one who
"regularly extends credit in the consunmer credit transactions."
9-A MRS A 8 1-301(17)(A). That section goes on to specify

t hat :



[a] person regularly extends credit only if
t hat person extended credit nore than 25
times, or nore than five tines for
transactions secured by a dwelling, in the
precedi ng cal ender year. |If a person did not
neet these nunmerical standards in the
precedi ng cal ender year, the nunerica
standard nust be applied to the current
cal ender year.

9-A MR S A § 1-301(17).

Racal made no nortgage | oans in Maine during 1991 or in any
prior year. The |loan made to the Bullocks was Racal's first |oan
in Maine. The Code requires a m ninmum of five nortgage | oans
before a | ender nmay be deened a "creditor" under the Code. As of
April 30, 1992, the date of the Bullock | oan, Racal had never
extended credit for a hone nortgage in Maine and, thus, was not a
"creditor" as defined by the Code.

The Bul | ocks respond that Racal was subject to the |icensure
requi renments of the Consunmer Credit Code because it |ent noney
nore than five tinmes during the 1992 cal ender year. The Bul |l ocks
argue that if an entity is in the business of consuner |ending
and anticipates that it nmay make nore than five loans in a
cal ander year, it nust obtain a |icense before naking the first
such loan. (Objection and Menorandum of Law in Qpposition to
Def endants' Motion for Summary Judgnent Against Plaintiffs
Kat hl een and Gregg Bul |l ock (Docket No. 25) at 5. In other words,
t he Bul |l ocks contend that Racal's later |oan transactions shoul d
be counted retroactively. The Court disagrees.

The statute is unanbiguous. It is not necessary for the

unlicensed | ender to determne in advance whether it will qualify

8



as a creditor during a particular year. |If a |lender nakes
consuner | oans secured by real estate, it nmust stop lending after
the fifth loan of the cal ender year if it does not have a |license
to make supervised loans. Oherwise, it will be deened to be
regul arly engaged in the extension of consunmer credit. At the
time Racal lent noney to the Bullocks, it had not been regularly
engaged in the extension of consuner credit and, therefore, was
not a creditor to which Article 9 is applicable. The prohibition
agai nst unlicensed lending in 9-A MR S. A. 8 9-201 does not apply
to the Racal -Bull ock transacti on because Racal was not a creditor
at the time the loan was nmade to the Bul | ocks. > Thus, the Court
concl udes that there has been no violation of the Code in the
course of the Bullock |oan transaction, and the Court will grant
sumrary judgnent for Defendants on the Bullocks' claim See

Def endants' Motion for Summary Judgnent agai nst Kat hl een and

Gregg Bull ock (Docket No. 3).

B. Defendants' Affirmative Def enses

Plaintiffs nove for summary judgnment on the Defendants'
affirmati ve defenses: (1) Plaintiffs fail to state a clai munder
the Mai ne Consuner Credit Code; (2) 9-A MR S. A 8§ 1-202(8) of
the Mai ne Consuner Credit Code exenpts Defendants fromliability

*Article 9 of the Code governs nortgage | ending. Section 9-
201, entitled "Authority to nake supervised | oans; licensing,"”
I ncorporates by reference the requirenents of 8§ 2-301 of the
Code, a general provision concerning the licensure for supervised
| endi ng i n Mi ne.



for transactions involving purchase noney and refinance | oans
secured by a first lien on real estate; (3) and (4) any violation
of the Maine Consumer Credit Code either resulted froman

uni ntentional or bona fide error, notw thstandi ng the mai ntenance
of procedures reasonably adapted to avoid any such violation; and

(5) 9-A MR S. A 8 9-405 (Supp. 1994) applies retroactively.

1. Failure to state a clai munder the
Mai ne Consuner Credit Code

The undi sputed facts establish that Racal violated the
statutory prohibition agai nst maki ng supervi sed | oans w t hout
first obtaining a "supervised |lender" license.® The Mine

Consuner Credit Code distinguishes between those organi zati ons

whi ch actually extend credit to Maine consuners -- a "supervised
| ender” -- and those which sinply arrange for the extention of
credit to consuners -- a CSO. Arrangers of credit to be extended

by another are not required to obtain a supervised | ender
| i cense. However, a supervised |ender license is necessary for
busi nesses, other than supervised financial organizations, which

engage in the business of making supervised | oans. See 9-A

°9-A MR S. A § 1-301(39) defines a "supervised | ender" as:

a person authorized to nake or take

assi gnments of supervised | oans, either under
a license issued by the Adm ni strator
(section 2-301), or as a supervised financial
organi zation (Section 1-301, subsection 38).

10



MRS A § 2-301(1).°

Racal

At the tinme the loans at issue in this case were made,

, as a Maine registered CSO, was authorized to performthe

fol |l owi ng servi ces:

9-A MRS A § 10-102(1).

1. Inproving a consuner's credit record,
hi story or rating;

2. Arranging for or obtaining an extension

of credit for a consuner; or

3. Providing advice or assistance to a

consunmer with respect to subparagraph 1 or 2.

Plaintiffs argue that Racal's

participation in table-funded | oans went beyond the services

Racal

Plaintiffs argue that Raca

was entitled to provide as a regestered CSO

Speci fically,

made the supervised | oans to them

Def endants agree that the loans to Plaintiffs were supervised

| oans as defined by the Code, 9-A MR S. A § 1-301(40) %, but

‘9-A MR S. A § 2-301 provides, in part:

Unl ess a person is a supervised financi al

organi zation or has first obtained a |license
pursuant to this Act fromthe adm ni strator

aut horizing himto make supervi sed | oans,
shall not engage in the business of:

1. Making supervised | oans;

®9-A MR S. A § 1-301(40) provides:

"Supervi sed | oan" means a consuner | oan,

I ncluding a | oan made pursuant to open end

credit, in which the rate of the finance

he

charge, calculated according to the actuari al
nmet hod, exceeds 12 1/4% per year, or which is

secured by an interest in real estate.

11



contend that it was Chem cal, not Racal, which nade the | oans.

Al ong the sane |ine, Defendants contend that Racal never
"extended credit" in any of Plaintiffs' |oan transactions.

Racal , Defendants suggest, nerely participated as a CSO by
arranging for the extension of credit by investors to Plaintiffs.

Plaintiffs' |oans were "tabl e-funded" by Chem cal; that is,
Chem cal provided all of the funds to be Ient to Plaintiffs. M
Kilbreth Dec. 1 7; M Kilbreth Dep. 79, 104; Cassell Dep. 25-26.
The notes and nortgages given initially to Racal by Plaintiffs
wer e, Defendants assert, simultaneously assigned to Chemical. M
Kilbreth Dec. 1 7; M Kilbreth Dep. 79. In addition to being the
i nvestor, Chemical initially undertook the responsibility for
servicing the | oans and coll ecting paynents from borrowers. The
Court finds these argunments unpersuasi ve.

As stated above, Article 9 applies to Racal only if it was a
"creditor" at the tine Plaintiffs' |oans were made. Defendants
contend that the nere fact that the | oan docunentation naned
Racal as the "lender" does not establish that Racal was a
"creditor" under the Code. A creditor is defined in the Code as:

a person who both:

a. Regularly extends credit in consuner
credit transactions; and

b. |Is the person to whom the debt arising
fromthe consunmer credit transactions is
initially payable on the face of the evidence
of indebtedness
9-A MRS A 8 1-301(17). As previously discussed, supra section

I1.A, the Code defines "regularly extends credit" to nean, under

12



t hese circunstances, nore than five tines in the current or
precedi ng cal ender year. 9-A MR S. A § 1-301(17). Racal nmde
nore than five | oans secured by real estate in 1992 and,
therefore, it was regularly extending credit at the tinme of the
Goul ette loan transaction. The only question remaining i s who
was "the person to whomthe debt arising fromthe consunmer credit
transactions [was] initially payable on the face of the evidence
of indebtedness.” 9-A MR S. A § 1-301(17).

Def endants assert that since the initial transaction
si mul t aneousl y assigned the indebtedness to Chemi cal at the
closing table, Chem cal, not Racal, was the entity to whomthe
evi dence of indebtedness was initially payable. The indebtedness

was not sinultaneously assigned to Chemcal, it was subsequently

assigned to Chemcal. Mdreover, Defendants' argunent ignores an
operative portion of the statute which clearly inplicates Raca
to the exclusion of Chemcal; that is, Racal was the person to

whom the debt was initially payable "on the face of the evidence

of indebtedness.” See Stipulation (Docket No. 42) Exs. A and B
prom ssory note and nortgage executed by Stephen and Robin St.
Jean; Exs. C and D, prom ssory note and nortgage executed by
Kat hl een and Gregg Bul |l ock; Affidavit of Bruce Goulette, Exs. A-
D. Accordingly, Racal fits the definition of creditor under the
Code.

Def endants rely on the same argunent, regarding sinultaneous
assignnent, in their attenpt to establish that Chem cal nade the

| oans. As discussed above, the Court does not agree that Racal

13



si mul taneously assigned the loans to Chemcal. |In addition, the
fact that Chemcal was the entity initially responsible for
servicing the loans is not inconsistent with the finding that
Racal made the |loans. The Court finds that at the tine the |oans
were made to Plaintiffs, Racal was a creditor and it exceeded its
authority as a CSO by making consuner |oans permtted by only a
supervi sed | ender. Consequently, Racal and its assignees are
subject to the penalties described in § 9-405(4). °

Def endants, neverthel ess, can avoid liability under § 9-
405(4) by proving the bona fide defense available in § 9-405(7).
The Mai ne Consunmer Credit Code is clear that Racal, as the
creditor, is the only Defendant to which this defense is
avai | abl e.

In 1992, at the tinme of Racal's violations, the Mine

Consunmer Credit Code provided as foll ows:

°9-A MR S. A 8§ 9-405(4) (Supp. 1992) provides:

If a creditor has violated the provisions of
this article applying to authority to nake
supervi sed | oans, section 9-201, the debtor
Is not obligated to pay the | oan finance
charge. |If he has paid any part of the |oan
finance charge, he has the right to recover
t he paynent fromthe person violating this
article or froman assignee of that person's
ri ghts who undertakes direct collection of
paynents or enforcenent of rights arising
fromthe debt. No action pursuant to this
subsection nmay be brought nore than one year
after the due date of the last schedul ed
paynent of the agreenent pursuant to which

t he charge was paid.

The Court discusses the applicability of this version of the
statute infra I1.B.4.

14



If the creditor establishes by a

preponderance of evidence that a violation is

unintentional or the result of a bona fide

error notw thstandi ng the mai ntenance of

procedures reasonably adapted to avoid any

such violation or error, no liability is

| nposed . .
9-A MR S. A 8 9-405(7). Defendants contend that if they did
violate the code, it was "unintentional” or the "result of a bona
fide" error. Plaintiffs argue that they are entitled to summary
j udgnent because this statutory defense does not apply where, as
here, Defendants have m sunderstood the law. The Court agrees
with Plaintiffs.

The parties argue about whether the "unintentional"™ or "bona
fide" error in the statute refers to the lack of intent to commt
the act itself or the lack of intent to commt a violation of the
Code. The Court understands the statute's enphasis to be on the
violation itself and not the error. Racal's violation was naking
the | oans without a supervised lender license. Intent in this
case, where the issue is proper licensure, is irrelevant. A
m sunder st andi ng of the law is not excusable under the Code. *°
Therefore, assum ng Racal nmade a good-faith m stake as to Mine's
| icensure requirenents, such a m stake cannot constitute a
defense. The Court will grant Plaintiffs' notion for summary
j udgnment on Defendants' first affirmative defense. See Mdtion

for Partial Summary Judgnent (Docket No. 29 and 30).

"The Court notes Racal's apparent familiarity with consumer
| endi ng statutes in New Hanpshire and Massachusetts. See
Kil breth Dep. Ex. 16-21; M Kilbreth Dep. at 49.

15



2. Maine Consuner Credit Code § 1-202(8)

In their second affirmati ve defense, Defendants argue that
8§ 1-202 of the Code excludes from coverage certain kinds of
credit. See 9-A MR S. A 8§ 1-202. Section 1-202(8),
specifically, excludes fromthe Code | oan transactions involving
purchase noney and refinance | oans secured by a first lien on
real estate. However, there is an exception within the
exclusion. Section 1-202(8)(C of the Code excludes fromthe
protection of 8§ 1-202(8) violations of Article 9 of the Code --

the type of violation at issue here. '

Def endants do not dispute
the inapplicability of 8 1-202(8) here; rather, they explain that

this defense was raised in response to Plaintiff Goulette's

9-A MR S.A 8§ 1-202(8) provides, in part:

A loan or credit sale nade by a creditor to
finance or refinance the acquisition of real
estate or the initial construction of a

dwel ling, or a loan nmade by a creditor
secured by a first nortgage on real estate,
if the security interest in real estate is
not made for the purpose of circunventing or
evadi ng this Act, provided that:

A
B.

C. Wth respect to a creditor other
than a supervised financia

organi zation, the exenption

provi ded by this subsection shall
apply to articles IIl, Ill, IV and V
only.

9-A MR S A 8§ 1-202(8)(footnotes omtted).
16



initial Conplaint which failed to identify the specific

provi sions of the Maine Consuner Credit Code that allegedly gave
rise to his cause of action. Defendants' Objection to
Plaintiffs' Mtion for Partial Sunmmary Judgnent wi th incorporated
statenment of Material Facts and I ncorporated Menorandum of Law
(Docket No. 38) at 14, n.6. Since there is now no di spute about
8§ 1-202(8)'s application to this case, the Court wll grant
Plaintiffs' notion for summary judgnment on Defendants' second
affirmati ve defense. See Mdtion for Partial Sunmary Judgnent

(Docket No. 29 and 30).

3. Unintentional or bona fide error defense

Wth respect to Defendants' third and fourth affirmative
def enses, there are no genuine issues of material fact regarding
Def endants' claimto the unintentional or bona fide error defense
avai | abl e under 8§ 9-405(7). See supra II.B.1. The Court wll,
therefore, grant Plaintiffs' notion for summary judgnent on
Def endants' third and fourth affirnati ve def enses. See Mbdtion

for Partial Summary Judgnent (Docket No. 29 and 30).

4. Retroactive Application 9-A MR S.A. 8 9-405(4)

In their fifth affirmati ve defense, Defendants seek to limt
Plaintiffs' recovery to the penalties set forth in the 1994
amendnment to 8 9-405(4) of the Maine Uniform Consuner Credit
Code. Plaintiffs contend that because the nortgage | oans to them

took place in 1992, before the statutory change, the penalties

17



contained in the former 8 9-405 apply to this case. Plaintiffs
commenced this action in Novenber 1995, after the effective date
of the amendment to 8§ 9-405. Defendants argue that Plaintiffs'
remedies are limted to the penalties set forth in the 1994
anendnent to the Code because their Conplaint was filed after the
effective date of the anmendnent.

At the tine the | oans were extended to Plaintiffs, § 9-
405(4) provided that if a creditor violates the |icensing
requi renments of the Code, the debtor is not obligated to pay the
| oan finance charges and is entitled to recover such charges paid
either to the creditor or its assignee. 9-A MRS A 8§ 9-
405(4) (Supp. 1992).* In 1994, this section of the Code was
anended to limt the penalties assessed against the creditor to
recovery of the application fee, prepaid finance charges or
closing costs, and the finance charges for the first twelve

mont hs of the |oan.

2In 1992, § 9-405(7) also provided that the creditor could
avoid liability to the borrower altogether by show ng that the
"violation [was] unintentional or the result of a bona fide
error, notw thstandi ng the mai ntenance of procedures reasonably
adapted to avoid any such violation or error. See supra I1.B. 1.

"9-A MR S. A § 9-405(4)(Supp.1994) provides:

If a creditor has violated the provisions of

this article applying to authority to nake

supervi sed | oans, section 9-201, the debtor

I's not obligated to pay any application fee,

prepai d finance charge or closing cost, nor

the | oan finance charge owed for the first 12

nonths of the loan. |If the debtor has paid

any part of the application fee, prepaid

finance charge, closing cost or |oan finance
(continued...)
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Plaintiffs contend that under both the Mii ne general savings
statute, 1 MR S. A 8§ 302, and Mii ne common |aw, the 1994
amendnment to 8 9-405(4) cannot be applied retroactively to their
Conpl ai nt. Defendants di sagree, arguing that neither the general
savings statute nor the common |l aw require the Court to apply the
1992 version of the statute.

Mai ne' s general savings statute, which governs the
applicability of statutory changes, provides that "[a]ctions and
proceedi ngs pending at the tine of the passage, anendnent or
repeal of an Act or ordinance are not affected thereby." 1
MR S. A 8 302. Plaintiffs' civil actions were not pending at
the tine the Code was anmended in 1994. At nost, at the tinme of
the Code's 1994 anendnent, Plaintiffs had a cause of action which
they had yet to pursue in court. This is insufficient to trigger
the applicability of § 302's "actions and proceedi ngs pendi ng"
clause. Plaintiffs argue, however, that 8§ 302 applies here not
because their actions were pending at the tine of the anmendnent,
but because the former version of 8§ 9-405(4) caused a "penal ty"
or "forfeiture"” to be incurred by Defendants prior to the

anendnent of the Code and, therefore, that the old statutory

B(...continued)
charge owed for the first 12 nonths of the
| oan, the debtor has a right to recover the
paynent fromthe person violating this
article or froman assignee of that person's
rights who undertakes direct collection of
paynments or enforcement of rights arising
fromthe debt.
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provi si on survives. *

This case is simlar to Beneficial Finance Co. v. State of

Mai ne, Bureau of Banks and Banking, 393 A 2d 171 (Me. 1978). In

Beneficial Finance, the State Bureau of Banks and Banki ng

conducted an investigation and determ ned that a | ender had

viol ated the Maine Small Loan Agency Act by chargi ng excess

I nterest on various |oans. The Maine Small Loan Agency Act was
repeal ed on January 1, 1975, elimnating the supervision of snal

| oan agencies fromthe Bureau of Banks and Banking. Although the
conduct leading to the finding of violation occurred prior to
January 1, 1975, the Bureau's order issued after that date. The
Mai ne Law Court found that the Bureau of Banks and Banki ng | acked
authority to issue the order of violation after the statute's
repeal. Significantly, the Court rejected the argunent nmade by
Plaintiffs here, expressly holding that the Bureau's O der
"cannot be considered as enforcing either a 'punishnent, penalty
or forfeiture incurred before the repeal [of the Small Loan
Agency Act] [took] effect.'" 1d. at 173.

Here, as in Beneficial Finance, there is no nerit to

Plaintiffs' argunent that the action they now have fil ed seeks
nerely to enforce a penalty which already was incurred before the

repeal and replacenent of 8§ 9-405(4). Unlike Town of QOgunquit v.

MGarva, 570 A . 2d 320, 321 (Me. 1990), upon which Plaintiffs

“Section 302 further provides that "the repeal or amendment
of an Act or ordi nance does not affect any punishnment, penalty or
forfeiture incurred before the repeal or amendnent takes effect.”
1 MRS A 8§ 302.
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rely, where the statute provided for a $200-per-day automatic
fine for zoning ordi nance violations, the previous version of
8 9-405(4) did not establish a penalty which was incurred
automatically upon a statutory violation. Accordingly, no
penalty or forfeiture could have been incurred under the prior
version of 8 9-405(4). The Court thus concludes that 8§ 302 is
I napplicable to this case.

G ven the inapplicability of § 302, the Court nust |ook to
the common | aw to determ ne whether the prior version of 8§ 9-
405(4) should apply to this case. Generally, courts disfavor the
retroactive application of statutes. Hence, courts will construe
statutes to operate prospectively unless there exists a clear
I ndication fromthe legislative body that it intended retroactive
application. In this case, there is no statenent by the Mine
Legi slature which is of assistance to the Court in nmaking this
determ nation. There is, however, a judicially-created exception
to the general rule against retroactivity: permtting the
retroactive application if the statute is found to be procedura

or renedi al, as opposed to substantive, in nature. See Riley v.

Bath Iron Works, 639 A 2d 626, 628 (Me. 1994); M chaud v.

Nort hern Maine Medical Center, 436 A 2d 398, 400 (Me. 1981).

Plaintiffs contend that this statute is substantive, while
Def endants argue that the anmendnent effects a renedi al aspect of
t he Code.

Plaintiffs rely on two Mai ne cases which state that danages

are a substantive elenment of the claim See Howe v. Natale, 451

21



A .2d 1198, 1201 (Me. 1982); Batchelder v. Tweedie, 294 A 2d 443

(Me. 1972). Batchelder, the earlier of the two cases, relies on

Katz v. Gordon Johnson Co., 160 F. Supp. 126 (D. Me. 1958), for

the proposition that interest, if allowed as a neasure of

damages, is substantive. Batchelder, 294 A 2d at 444. |In Katz

the district court, noting no Maine case |law on the particul ar
question, stated that "the rules for ascertaining the neasure of
damages and the el enents thereof, whether the action be tort or
contract, pertain to the substance of the right, not to the
remedy. " Katz, 160 F. Supp. at 130. Relying on Katz, the Law

Court in Batchelder seens to have broadened its application of

what is substantive fromonly the rules or elenents of damages to
al so i nclude the neasure of damages.
Thi s broadened interpretation was subsequently applied in

Howe v. Natale, 451 A 2d 1198, 1201 (Me. 1982), where the Law

Court discussed an anended statutory danmages provision. In Howe,
t he appel l ants chal | enged, anong other things, a referee's award
of damages agai nst themunder 14 MR S. A 8§ 7552. At the tine
the action was brought, 8 7552 provided for only doubl e damages
for a wllful violation. The statute was anended prior to tria
to allow treble damages for a willful violation. The court found
that the treble damages provision did not apply retroactively,
stating that the "l aw of danages is a matter of substance which
is fixed when the cause of action accrues." Howe, 451 A 2d at
1201.

This Court is aware, as Defendants point out, that other
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courts may anal yze this issue differently. Neverthel ess, Miine
| aw controls the issue herein, and Maine | aw clearly provides
that the neasure of danmmges is a substantive aspect of the case.
Because of this clear directive in Maine case |aw, the anended
statute will not be applied retroactively in this case, and the
Court wll grant Plaintiffs' Mtion for Sunmary Judgnent on

Def endants' Fifth Affirmati ve Defense (Docket No. 9) and deny
Def endants' Motions for Partial Summary Judgnent on its fifth

affirmati ve defense (Docket Nos. 15 and 19).

[11. CONCLUSI ON

Accordingly, it is ORDERED that Defendants' WMotion for
Summary Judgnment agai nst Kat hl een and Gregg Bul | ock (Docket No.
3); Plaintiffs Kathleen and G egg Bull ock, and Robin and Stephen
St. Jean's Modtion for Partial Summary Judgnent on Def endants'
fifth affirmati ve defense (Docket No. 9); Plaintiffs' Mtion for
Partial Sunmary Judgnent on Defendants' Remaining Affirmative
Def enses (Docket Nos. 29 and 30) be, and they are hereby,
GRANTED. It is further ORDERED that Defendants' Mtion for
Partial Sunmary Judgnent (Docket No. 19) be, and it is hereby,
DENI ED.

This case shall continue to be devel oped for further

proceedi ngs in accordance with the previously entered Schedul i ng
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Order (Docket No. 13)

GENE CARTER
District Judge

Dated at Portland, Miine this 22nd day of January, 1997.
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